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Presenter Notes
Presentation Notes
In the short time I have I hope to highlight the features of the Mediation Referral Schemes the Victorian Bar has with the County Court. I will cover:
Creation of the schemes
Their purposes
How they work
Provide some insight into the operation of the Commercial Division scheme and the Family Property List scheme
Explain the roles of the Bar Office and ADR Committee 
Identify the benefits and future use of the schemes

In in a bonus, we are privileged to have Judge Tran of the County Court present, welcome Your Honour and thank you for your assistance in providing information from the Court that has informed my analysis of the Schemes in preparing this presentation.  

I am sure that those here would like to hear your insights about the Family Property List scheme given your role as Judge in charge of the List and an enthusiastic proponent of mediation. 



 






o

2020 Covid-19 lockdowns: Courts physically closed; online mediation suddenly arrives

(e}

ADR Committee Chair Mr Tony Elder & others:
o drafts “Expedited Mediation Scheme”
o liaises with Federal Court officials and Vicbar mediators to create lists of barristers available to mediate “online”
o liaises with Judge Woodward of County Court suggesting court referral to mediators

o

September 2020: Commercial List Scheme signed, launched 20 October 2020

o

September 2021: Family Property List signed, launched 2 December 2021

MEDIATION

PROCESS

Dispute, Communlcation, Clasura
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In 2020 upon the stunning news that the Courts in Victoria were unable to operate face to face due to the Covid-19 lockdowns, the then Chair of the Alternative Dispute Resolution Committee of the Victorian Bar, Mr Tony Elder, seized the moment to draft a number of protocols intended to allow courts to refer proceedings otherwise sure to languish in court backlogs to mediators of the Victorian Bar. 

The first of these was called the Expedited Mediation Scheme. Mediators of the Bar were asked to advise whether they were willing to mediate in person “or online” or both, and a panel of willing nationally accredited mediators was quickly established. 

By 11 September 2020, a Referral Scheme had been finalised with the Commercial List judge of the County Court, Judge Woodward (now Justice Woodward, President of VCAT). It is at Annexure A. The Referral Scheme was launched on Zoom on 20 October 2020. 

In the second half of 2021, while Covid-19 lockdowns continued to cause havoc in Victoria, negotiations with Judge Tran, in charge of the Family Property List, a similar Referral Scheme were finalised and the Referral Scheme was signed and the Referral Scheme was launched on Zoom on 2 December 2021. 

Since then, these two Mediation Referral Schemes have been utilised by the County Court to refer matters to the Victorian Bar and stand as a legacy of the pandemic which has benefited the Court, parties to proceedings and barrister mediators. 

They serve as excellent examples of a dispute resolution system designed with the needs of the publicly resourced courts, the parties to particular types of litigation, and mediators practising in litigated disputes in mind. 



To enable the Court to refer matters
to mediation by Nationally Accredited
Mediators

To provide visibility to the profession
and Court staff and parties as to how
mediation services can be requested
from the Bar by the Court

To ensure referrals be directed to
barristers with “appropriate
experience”

To ensure referrals are “fairly shared
amongst available barristers”
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The main purpose of the Referral Schemes is to enable the Court to refer matters to mediation by Nationally Accredited Mediators. Current accreditation is therefore a pre-requisite to be on the relevant Panel. 

The Referral Schemes expressly recognise the value of mediation and its “critical importance” in facilitating the “fair, proportionate and timely resolution of disputes”, which “serves the public interest in the due administration of justice…[and] improves access to justice”. 


The Scheme expressly aims to provide “visibility and clarity to members of the Bar, Judges, Judicial Registrars, Court staff, practitioners and parties about how mediation services can be requested from the Bar by the Court”. 

The Schemes recognise it is in the interests of the administration of justice and the efficient operation of the Scheme that referrals should be directed to barristers with “appropriate experience” and “fairly shared amongst available barristers”. 

The Victorian Bar’s initial task was to identify barristers’ areas of practice speciality and mediation experience and establish panels aligned to practice speciality and experience so that requests can be matched to those panels. 



How the Referral Schemes Work
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In essence, the Schemes operate as an additional option for the Court to utilise rather than a substitute for judicial mediations conducted by Court staff. This primarily assists the Court and parties to have mediation sooner where a proceeding cannot be mediated by a judicial mediator for several months. 

The Court may:
make direct referral requests; or 
make an order permitting or directing parties to make a referral request.

Parties may make a referral request without a Court order.


The Court (or parties if they are requesting) provides to the Victorian Bar:
Pleadings, affidavits, any order referring to mediation;
A 3 line summary of nature of dispute;
Half or full day;
Whether required to be held in particular location or at particular time, in person or online;
Time within which or by which the mediation is to be held; and
Unavailable dates of parties.

Upon receipt of a referral request, details of the referral are circulated to appropriately experienced barristers seeking EOI’s from available non-conflicted nationally accredited barrister mediators. 

EOI’s are considered in accordance with the formal Nomination Process approved by the Bar Council in 2022 to give transparency to the nomination process and ensure the principles of the Schemes are achieved, including referral to barristers with appropriate experience and fair sharing of referrals amongst available barristers.

The Bar Office advises the names of the barristers to be nominated by President

The President will nominate at least 3 (if possible) and not more than 5 available mediators. 

If the Court requested the referral, the Court appoints a mediator, and makes an order in the form of Schedule 2. 

If a party requested the referral, the parties must agree from the nominations or request the Court to determine the mediator. 

Nomination timeframes are:
within 2 business days of the request if mediation is required to be held within 2 weeks of request; or
within 5 business days of the request (or otherwise agreed). 

Mediator’s fees are capped. A Guide to the Commercial Division and Family Property List Capped fees is here. 



o Two tiers of cases for referral
o Fees capped
o Experienced & Less experienced Panels

o Mediators appointed: numbers and experience
level

o Type of referral: by parties directly and by Court
o Time between referral and mediation

o Factors relevant to Court referral

o Settlement rate*

o Court's feedback on the Referral Scheme

o Fairly sharing referrals amongst available
barristers
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The Commercial List Scheme refers to two tiers of cases for referral: 

where quantum exceeds $150,000 or more experienced mediators are expressly requested by the Court or parties; and 

2.     lower value claims (quantum is less than $150,000). 


Composition of Panels

The Victorian Bar addressed the Court’s desire that appropriately experienced mediators be appointed pursuant to the Schemes, by implementing at the outset a minimum requirement of 4 years post-accreditation experience for the Commercial List Referral Scheme. In early July 2020, as the pandemic was causing lockdowns around the world, those who satisfied this criterion were asked to express interest on being part of the Panel, and the Experienced Panel was established. 

Later in July 2020, a further call was made for mediators with less than 4 years post initial accreditation to express interest in joining the Panels of the Commercial Division to mediate low value claims for a capped fee “to provide less experienced mediators with the opportunity to gain experience”. The Less Experienced Panel was established. 

This supports relatively new mediators by providing a reasonable chance of mediating the 25 hours required under the Accreditation Standards to achieve renewal of their accreditation without needing to rely on hours as co-mediator. This helps their skill development and helps to maintain adherence to the NMAS Practice Standards. As an RMAB, the Victorian Bar is one of the largest providers of NMAS mediators (over 200), and through the ADR Committee and the staff of the Victorian Bar Office, implements and monitors compliance with the Accreditation Standards as part of its responsibilities as an RMAB. 

Since then, newly accredited mediators who have requested to join the Commercial List referral scheme have been added to the Less Experienced Panel.  

The Commercial List Panel at 23 August 2023 has a total of 96 mediators who are classified as Experienced or Less experienced. There are 58 “Experienced”, and 38 “Less experienced” mediators. 

There are arranged into the following Experienced and Less experienced sub-panels and mediators can be on more than one panel if they have the relevant experience:
General Commercial
Banking & Finance
Building

A decision is made as to which sub-Panels to direct the call for expression of interest to, according to the type of case. Usually the call is made to both the Experienced and Less Experienced Panel of the relevant speciality (Building, Banking or General) unless the ADR Committee considers the material provided by the Court or parties (pleadings, affidavit material or counsel involved) indicates a mediator from the Experienced Panel is preferable. 


Notably, there are 6 Kings or Senior Counsel on the Commercial Panel, and they have been appointed in 5 of 23 referrals. This is an obvious benefit to the parties in those cases in obtaining the mediation services of a silk at the capped fee, significantly lower than that barrister’s usual fee. However, the large majority of referrals have been mediated by a senior junior or a junior barrister/mediator, which benefits the parties and also the mediator in furthering their practice experience. 

Most referrals were distributed to the Experienced General Commercial Panel (13) with the balance referred to the other Panels save for the Less Experienced Banking Panel (0). 


Mediators appointed

Of the 23 total referrals, 13 barristers were appointed (some more than once) and of those, 10 had between 10 and 15 years’ post accreditation experience, one had between 4 and 6 years’ experience and one had between 6 and 10 years’ experience. 

Overall, in Commercial List matters, the Nomination Process followed by the Victorian Bar has generally resulted in senior and experienced barrister mediators being nominated, and the mediator appointed is therefore a senior, experienced barrister mediator. The quality of mediators appointed is high. The parties are getting senior barrister mediators via the Referral Scheme at a capped fee that is usually well below that barrister mediator’s usual daily rate for private appointments. The parties are getting good value for money in their mediator. This is a good outcome for the parties, in ameliorating the cost of litigation and dispute resolution. 

Types of referral

To date there has been 23 referrals: records show that at least 3 referrals were by the parties directly, and 15 by the Court. 

Notably 4 requests for referral were withdrawn. 

Time between referral and mediation

The time between referral date and date of mediation (where known by the Bar Office) for 10 referrals was less than 16 days in 7 cases and more than 16 days in 3 cases.  Three cases were meditated within 7 days. 


This compares with the usual wait time for mediation by a Judicial Registrar being many months. 

Factors relevant to referral

The County Court is Victoria’s highest volume intermediate trial court. 

The Court’s use of the Referral Scheme has centred around cases that do not involve self-represented litigants. The Court considers self-represented parties benefit from the person mediating being a Court official primarily as a function of the Court’s service to the public where they cannot afford legal representation. 


The Court’s order for referral usually states under “Other Matters”: 

“The Court considers it to be in the interests of justice for the proceeding to be referred to a mediation conducted pursuant to the Victorian Bar/Commercial Division Mediator Referral Scheme”. The standard Commercial List orders for mediation is at Annexure C. 

5.      The most common reasons for referral to the Victorian Bar for capped fee mediation include:

value of the claim and/or parties financial means;
parties not agreeing on a private mediator;
desirability of mediation as soon as possible but unavailability of judicial mediator;
urgency of mediation due to impending trial date;
good settlement prospects based on the material filed with the Court. 


Settlement rate

The settlement rate of ten cases mediated via the Referral Scheme can be estimated by the Victorian Bar where a mediator has disclosed whether or not the case settled and records kept by the Court and provided to the Victorian Bar pursuant to the Referral Scheme is 60%.  

Court’s feedback

Overall the Court’s feedback is that the Referral Scheme is working well and a valuable option for the Court in managing cases. 

Information provided by the Court based on the parties’ trial estimates suggests the saving of court time in Commercial Division matters is between 2 and 5 days per case that resolved at mediation. 


Fairly sharing work between available Nationally Accredited Mediators 

The number of barristers that expressed interest in a referral varied, between 4 and 23. The average number of expressions of interest was 8 (of 23 referrals). This indicates broadly that there is an oversupply of mediators available for work compared to the number of cases being referred.  This indicates there is significant capacity for more referrals via the Victorian Bar from the County Court, should other Divisions or Lists or other Courts adopt similar Referral Schemes. 

Of the 96 barristers on the Commercial Division Panel to date, 18 have submitted at least one expression of interest, five have been appointed once, and seven have been appointed twice (to 8 August). No barrister has been appointed more than twice over the period of the referral Scheme’s existence. 

The parties agreed to the mediator to be appointed from those nominated in XX of the XX referrals, and the Court only needed to select the mediator due to the parties being unable to agree, on XX occasions. 

Although some barristers have not been appointed pursuant to the Referral Scheme despite expressing interest, the principal that referrals be fairly shared amongst available barristers has been achieved in relation to the number of referrals in that 19 referrals (that were not withdrawn) have been mediated by 12 different barristers across the three years of the Scheme. 

It seems fair to say that the Referral Scheme is operating smoothly however is underutilised at least insofar as the capacity of the Victorian Bar’s nationally accredited mediators to provide privately funded mediation services. 

The Court considers that the number of referrals to the Victorian Bar is meeting the need of the Commercial Division. It is likely that this will continue although a large increase in referrals is not expected. � 
As at 16 August 2023.
As at 16 August 2023. 
As at 23 August 2023. 
The Division’s process includes referral of a matter with a self-represented litigant to ADR as early as possible after a defence is filed.





Two tiers of cases for referral
Fees capped

Experienced & Less experienced
Panels

Mediators appointed: numbers and
experience level

Type of referral: by parties directly & by
Court

Time between referral and mediation

Standard timetabling orders requiring
mediation

Settlement rate*

Court’'s feedback on the Referral
Scheme

Fairly sharing referrals amongst
available barristers
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The Family Property List Scheme refers cases to barristers with experience in testator family maintenance or defacto property disputes. 

The Scheme refers to two tiers of cases for referral: 

where the asset pool (nett of secured debts) is less than $500,000 (“lower value); and 

other cases. 

3. A key reason the Court sought to ensure the fee was capped was due to its focus on ensuring legal costs are kept to an acceptable proportionate sum for the case in estate matters. The Court makes orders in relation to legal costs that identify the total legal costs the Court expects should be incurred in a low value estate proceeding, thereby supervising the legal costs being incurred and ensuring legal costs are reasonable and proportional to the value of the estate. 
 
Composition of Panels

In October 2021 the Victorian Bar established the Experienced and Less Experienced Panels for barristers with experience in Family Property with experience in relevant practice areas being Family Property, Probate, and Testator’s Family Maintenance. 

However unlike the Commercial Division scheme there is no minimum number of years of post-accreditation experience as a mediator in the Family Property List. Barristers were asked to self-nominate to be on the Experienced or Less Experienced Panel and some selected both. Currently the relevant form specifies that a mediator is considered to be Less Experienced if they have less than 4 years post-accreditation experience as a guide only, and the barrister can decide which Panel they wish to be on.   

On 2 December 2021 the Scheme was launched by Judge Tran, Judge in Charge and others via Zoom including discussion of the standard orders, the Court’s approach to keeping costs reasonable and proportionate and position statements. The recording is available on the County Court website here. 

The Family Property List Panel as at 23 August 2023 has a total of 36 mediators who are classified as Experienced or Less experienced. There are 25 “Experienced”, and 11 “Less experienced” mediators. 

Mediators appointed


Generally all Family Property List referrals have been directed to the both the Experienced Panel and the Less Experienced Panel, to give all mediators the opportunity to express interest. However the ADR Committee has oversight and may occasionally consider the case requires a mediator from the Experienced Panel. 


Of the total referrals, the mediator appointed has had the following number of years of post-accreditation experience:
0-4: 	2 
4 – 6: 	3
>6 – 10: 	3
>10 – 15: 	2
>15 years:	6

Overall, in Family Property List matters, the Nomination Process followed by the Victorian Bar has generally resulted in senior and experienced barrister mediators being nominated, and the mediator appointed is therefore a senior, experienced barrister mediator. The quality of mediators appointed is high. The parties are getting senior barrister mediators via the Referral Scheme at a capped fee that is usually well below that barrister mediator’s usual daily rate for private appointments. The parties are getting good value for money in their mediator. This is a good outcome for the parties, in ameliorating the cost of litigation and dispute resolution. 

Number of referrals

To date there has been 37 referrals by the parties directly, pursuant to the orders of the Court directing the parties to either agree on a private mediator or make a request to the Victorian Bar. These numbers indicate the usefulness to the County Court in managing its workload, the fixed fees help parties keep their costs down, and an efficient and effective process for appointment of experienced barrister mediators.


Time between referral and mediation

The time between referral date and date of mediation of 15 of the referrals was usually more than16 days but there was 1 mediated within 7 days, 1 within 10 days and 1 within 15 days: 

Less than 7 days: 1
7 – 10 days: 1
11 – 15 days: 1
More than 16 days: 12

Previously, family property list matters were mediated by Judge Tran, and the time until mediation was dependent on Her Honour’s availability to conduct a mediation as part of her judicial workload.  

Notably, the standard timetabling orders set a trial date, and the orders also generally require mediation to occur 7-9 weeks prior to the trial date. Hence, if the case settles at mediation, it is resolved 7-9 weeks earlier than if the case went to trial. This has a downward effect on the length of time it takes for a case to be resolved in the Court, and is reflected in its statistics as to the age of pending cases, including those which have taken between 12 and 24 months to resolve, or longer. 

Standard mediation orders

The Court’s use of the Referral Scheme has been to include in the standard timetabling orders for every Family Property List matter a requirement that the parties mediate by a certain date. 

The Court sets up the mediation for success by orders requiring that mediation is conducted after the parties have completed interlocutory steps including service on beneficiaries, requiring solicitors to give costs estimates to end of mediation and end of trial and filing and serving position statements that are not privileged:


3.        The Court makes orders for referral of mediation as follows: 

“The Court has identified this proceeding as a low value estate, for which low-cost mediation is available under the Victorian Bar/Family Property List Mediator referral Scheme” (if applicable); and 

requiring the parties to either agree on a private mediator and date for mediation or make a referral request to the Victorian Bar pursuant to the Referral Scheme. 

Settlement rate

The settlement rate of cases mediated via the Referral Scheme can be estimated by the Victorian Bar where a mediator has disclosed whether or not the case settled, and records kept by the Court and provided to the Victorian Bar pursuant to the Referral Scheme.  

The Victorian Bar records show in 11 of 13 referrals (of 37) the matter resolved at mediation. In the remainder of cases the Victorian Bar’s records do not provide an outcome. 


Court’s feedback

Overall the Court’s feedback is that it is very pleased with the operation of the Referral Scheme. The Court’s statistical data for the 2022-23 financial year and comparisons with previous years is Annexure F and indicates that:

The number of judicial mediations conducted by the Court has plummeted from 75 in 2020-21 and 23 in 2021-22 to just 6 in 2022-2023. This seems clearly to be as a result of the Referral Scheme; 

2.   The 2021/22 County Court Annual Report says “The new procedures for alternative dispute resolution have proven effective – of the 211 proceedings which were finalised…only three proceedings were finalised by trial, of which two were unopposed”.


Fairly sharing work between available Nationally Accredited Mediators 


The number of barristers that expressed interest in a referral varied, between 3 and 13. The average number of expressions of interest was 10. This indicates broadly that there is an oversupply of mediators available for work compared to the number of cases being referred.  This indicates there is significant capacity for more referrals via the Victorian Bar from the County Court, should other Divisions or Lists or other Courts adopt similar Referral Schemes. 

Of the 36 barristers on the Family Property List Panel to date, 18 have submitted at least one expression of interest, and 15 have been appointed (to 37) cases: five have been appointed once, and five have been appointed twice, four have been appointed three times and one has been appointed four times (to 8 August). This equates to 41.66% of the Panel barristers receiving work from the Scheme. Of the barristers appointed, 13 were from the Experienced Panel and 2 from the Less Experienced Panel. 

The parties agreed to the mediator to be appointed from those nominated in all referrals, and the Court does not need to appoint the mediator. 

Although there are barristers who have expressed interest and not been nominated pursuant to the Referral Scheme, the principal that referrals be fairly shared amongst available barristers has been achieved in relation to the number of referrals in that 35 referrals (that were not withdrawn) have been mediated by 15 different barristers across the one and a half years of the Family Property List Referral Scheme. 

It seems fair to say that the Referral Scheme is operating smoothly however is underutilised at least insofar as the capacity of the Victorian Bar’s nationally accredited mediators to provide privately funded mediation services. 


It is likely that the referrals to the Victorian Bar will continue at similar levels, aligned with the number of initiations in the Family Property List, especially in low value estate matters and where the parties seek to take advantage of the Victorian Bar’s ability to quickly nominate available, appropriately experienced mediators for the parties to choose from, at capped fees as per the Referral Scheme. 

This will continue to provide benefits to the Court in terms of the reorganisation of its work where judges are available for other judicial functions, mediators in private practice at the Victorian Bar are mediating cases which furthers their practice experience and assists them to sustain their mediation practice, parties get the benefit of experienced mediators and resolution of their dispute at least three or more months earlier than they would if the case goes to trial. 


Judge Tran, would you like to add any comments?



Bar Office staff: in-house lawyers’ management of
referrals received

Sending and collating EOI's per referral

Application of Nomination Process after EOl's
received

Liaison with ADR Committee where guidance
needed

Liaison with Bar President: advising mediators to
nominate

Liaison with parties and mediators and appointed
mediator

Maintaining records in support of the Referral
Schemes and transparency of nomination process

VICTORIAN BAR
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The Victorian Bar is a self-funded incorporated association. Barristers’ membership fees, and other income sources pay for the staff of the Bar Office. 

As an RMAB under the NMAS, the Victorian Bar accredits mediators, manages their renewal of accreditation, and receives funding from fees paid by those completing the Lawyers’ Mediation Certificate Course. 

The Bar Office employs three in-house lawyers. They manage the Referral Schemes including the tasks listed on this slide. It is helpful that they are lawyers managing the scheme although it is administrative work. 

4.    I also acknowledge Fernando Gallieto and Jodie Hill’s assistance to me in preparing this presentation including managingthe records to provide for statistical information. 

5.       The administrative processes of the Referral Scheme have been refined and improved over the course of its first three years    and is now operating without the need for the Bar Office to consult with the ADR Committee to meet and choose mediators to be nominated for each referral. The Nomination Process provides both transparency, and efficiency in the selection process and administration of the Referral Schemes. 




e o Drafting Referral Schemes
COI I " I "ttee o Liasion with Court: Judge Woodward, Judge Tran, Judicial
Registrar Muller
Role &

o Checking EOl's sent to mediators; reviewing court

Ove rSig ht documents provided

o Initially, selection of mediators to nominate from EOls:
now automatic by Nomination Process

o Drafting Nomination Process approved by Bar Council

o Guidance to Bar Office re whether to send to Experienced
Panel only
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Alternative Dispute Resolution Committee – oversight 

The ADR Committee’s initial role was in the drafting of the Referral Schemes and liaising with the judicial officers of the Court. The ADR Committee negotiated the fixed fee arrangements with a view to ensuring mediators were reasonably remunerated for their services given the expertise they bring to the particular proceedings both as mediator and as a barrister with relevant practice experience. 

The capped fee structure provides a reasonable option for parties to obtain faster mediation and resolution of the dispute where they are the kinds of parties that can afford legal representation and desire resolution of the dispute earlier than can be accommodated by the Court. 


Nomination Process

During 2022 the ADR Committee drafted the Nomination Process that is used by the Bar to implement the Referral Schemes, so as to bring efficiency to the administrative processes, transparency of the nomination processes, and achieve the objectives of fairly sharing the referrals amongst available, experienced barrister mediators. 

The Nomination Process covers situations where the expressions of interest received does not exceed the number of nominations the President can make, and where it does exceed the number of nominations the President can make. 

Where the latter occurs, the process followed includes excluding mediators who have been appointed pursuant to a Referral Scheme within a recent time, and then excluding the most junior mediators to result in nomination of the more experienced mediators, and if necessary, nomination of the maximum number by alphabetical order by surname of those remaining. 

Since the Nomination Process has been in place, there has been only a couple of occasions where it has required the Chair to personally choose the mediator to recommend for nomination by the President. 

This has provided the mediators with peace of mind that the nomination process is being managed fairly and that ultimately the parties or the Court will choose who to appoint. A mediator’s reputation and experience as is visible to the public on the Victorian Bar’s website remains relevant. Parties are provided with the names of the nominated mediators and a link to their Victorian Bar website profile.

The Nomination Process of the Victorian Bar is an example of a fair and transparent process which ensures the parties are offered the choice of experienced mediators at reasonable capped rates and the mediators have a reasonable chance of being appointed to mediate the dispute. 
�


Benefits of the
Referral
Schemes

Parties

Court

Accredited Mediators

Mediation Standards
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The Parties
 
The Court’s judgment, as evidenced in its orders that the parties make a referral request to the Victorian Bar, that a particular case would be suitable for mediation by a barrister mediator, with experience in the type of case, is presumably helpful to the parties and their legal advisers. They are redirected to mediation where it is apparent to the Court from the material that mediation is a better option for resolution, than litigation can offer. 

As stated above, overall parties are obtaining the services of experienced and sometimes very senior barrister mediators, at reduced rates. 

Parties have the opportunity to resolve the dispute at mediation many months earlier than could be provided by the Court. 


The Court

Feedback from the County Court as stated above has been positive in relation to the operation of the Referral Schemes, and they will continue to play an important role in the administration of justice.  

The County Court’s endorsement of and encouragement of mediation is significant. 


Mediators

The two Referral Schemes have provided an opportunity to mediate a dispute to more than 28 barrister mediators. 

The Referral Schemes managed by the Victorian Bar, promote barrister mediators to solicitors practising in the relevant practice area. 

The barrister mediator is matched to the type of case requiring mediation. 

Less experienced accredited mediators have the opportunity to participate in the Referral Schemes, which may be of assistance to them in building a mediation practice, if they are nominated for a mediation amongst other names. 

The mere fact of being nominated by the President of the Victorian Bar amongst five mediators, promotes that barrister mediator to the solicitors in the relevant practice area. 

Mediation

It is submitted that the Referral Schemes are contributing to the progression of mediation as a dispute resolution option of choice for parties in litigation. 

In that the mediators nominated by the Victorian Bar are generally experienced mediators, this contributes to mediation practice standards being observed and maintained. 



o Victorian Bar Referral Schemes are a blueprint for
more private mediation in Courts and Tribunals
especially those with a high volume of cases

o Parties are funneled to private mediation in cases
where legal costs will make judicial determination
unfeasible

o Parties get faster resolution of their court dispute
by referral out of the system to private mediators

o High standards of mediation maintained by
availability of senior and experienced mediators
matched to the case at capped rates

o Court resources reallocated to other important
judicial tasks

o Some opportunities for junior mediators to gain
experience in appropriate cases if appointed by the
parties or Court

FOLEY'S



Presenter Notes
Presentation Notes
The Victorian Bar/County Court Mediation Referral Schemes are good examples of a well-designed and managed dispute resolution system, where the publicly funded resources are saved by referral to private mediation service providers. 

The Referral Schemes success could be of interest to other Courts and Tribunals, where high volumes of disputes leads to long delays in the resolution of cases at trial or at publicly provided mediation. 

Government bodies that are involved in the provision, or referral of dispute resolution services, or subsidising of private mediation could also benefit from looking at the operation of the Referral Schemes. 


It is in the interests of parties in dispute, courts and government, and mediators, for the systems of referral of mediation to be formalised, managed, fair, transparent, and provide appropriately experienced mediators matched to the type of dispute as quickly as possible. 

The Victorian Bar/County Court Referral Schemes are achieving these objectives and the purposes of the Schemes. Further such schemes are to be encouraged. 



Questions?

Glen Pauline

Barrister and Advanced Mediator
Victorian Bar

Nationally Accredited Mediator NMAS

glen.pauline@vicbar.com.au

www.glenpauline.com.au

Foley's List — (03) 9225 7777
M: 0411 707 487
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